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STATE OF WISCONSIN
BEFORE THE WISCONSIN EMPLOYMENT RELATIONS COMMISSION

—

THE WISCONSIN STATE EMPLOYEES UNION

(WSEL), AFSCME, AFL-CIO, and RECEIVED
LOCAL 2748, Complainants, SEP 13 7007

LAWTON & CATES

V3.

STATE OF WISCONSIN,
DEPARTMENT OF CORRECTIONS, Respondent.

Case 664
No. 64426
PP(S)-349

Decision No. 31272-B

Appearances:

Kurt C. Kobelt, Lawton & Caes, 5.C., Attorneys at Law, Ten East Doty Street, Suite 400,
P.O. Box 2965, Madison, Wisconsin 53701-2965, appearing on behalf of the Wisconsin State
Employees Union (WSEU), AFSCME, AFL-CIO, and Local 2748.

David J. Vergeront, Chief Legal Counsel, Office of State Employment Relations, State of

Wisconsin, 101 East Wilson Street, 4™ Floor, P.0O. Box 7855, Madison, Wisconsin  53707-
7855, appearing on behalf of State of Wisconsin, Departmnent of Corrections.

ORDER ON REVIEW OF EXAMINER’S DECISION

On March 28, 2006, Examiner Richard B. McLaughlin issued Findings of Fact,
Conclusions of Law and Order in the above-captioned matter, holding that the State of
Wisconsin, Department of Corrections (State or DOC) refused to bargain in good faith with
Wisconsin State Employees Unlon (WSEU), Local 2742, in violation of Sec. 111.84(1)d)
and (a), Stats., by unilaterally repudiating a practice (“the Arrangement™) pursuant 1o which
Thomas Corcoran, President of Local 2748, was given certain case load relief in order to
accommodate the union duties he performed during his normal work day. The Examiner also
concluded that the State’s action in terminating this practice was motivated at least in part by
hostility to Corcoran’s lawfnl concerted activities, which violated Sec, 111.84(1)c) and (a),
Stats. The Examiner dismissed the alleged independent violation of Sec. 111.84(1)(a), Stats.,
and the alleged violation of Sec. 111.84(1)(e), Stats. He ordered the State (in principal part} to
restore the practice and 10 nhegotiate with WSEU about its appropriate scope and duration, as
well a3 to post a notice regarding the violations.
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On March 17, 2006, WSEU filed a timely petition seeking review of the Examiner’s
decision, pursuant to Secs. 111.,07(5) and 111.84(4), Stats. On April 12, 2006, the State filed
a timely petition seeking such review. PBoth parties thereafter filed briefs and reply briefs in
support of and in opposition to the respective petitions, the last of which was received by the
Comemission on June 26, 2006. The decision was held in abeyance for several months during
the fall of 2006, while the parties, with the assistance of the Commission’s General Counsel,
atternpted to conciliate the matter,

For the reasons set forth in the Memorandum that accompanies this Order, the
Commission largely affirms the Examiver’s Findings of Fact and reaches a similar ulthmate
result, though on different grounds. The Commission concludes that the ®Arrapgement” af
issue was an enforceable agreement between DOC and WSEU as to case Joad relief that would
accommodate Corcoran’s use of contractual union leave. The Commission also holds that the
State did not violate Secs. 111.84(1)@) or (1)(c), Stats., by ending the Arrangement and by
issuing certain directives circumscribing Corcoran’s and other stewards’ union leave. The
Examiner’s Conclusions of Law and Order are modified to rteflect the Commission’s
conclusions in these respects. :

Having reviewed the record and being fully advised in the premises, the Commission
makes and issues the following ;

ORDER
A. The Examiner’s Findings of Fact 1 through 20 are affirmed.

B. The Examiner’s Findings of Fact 21 and 22 are partially affirmed and partially
set aside, as reflected in the following Findings of Fact 21 through 25:

21, The Arrangement was an agreement between DOC and WSEU,
within DOC’s lawful sphere of authority, addressing the work place problems
associated with Corcoran’s use of comractually-permitted union leave. As such,

. the Arrangement was analogous to a grievance seftlement and was implicitly
incorporated into the collective bargaining agreerent’s union leave provisions as
they pertained to Corcoran. The Arrangement served the mutually bepeficial
purposes of facilitating Corcoran’s effectiveness as a union official, on the one
hand, and facilitating DOC’s practical ability to assign its cases effectively, on
the other hand. The Arrangement required DOC to provide Corcoran
meaningful  case load relief thar would permit him to undertake

legitimate/approved upion activities during work time, and included a
commitment on the part of DOC to deploy LTEs to decrease the degree to
which Corcoran’s case load relief burdened other staff. The Arrangement did
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not include any rinirmnn or maximurn amount of undon leave or case load relief
available 1o Corcoran.}

22.  The Arrangement was not intended to expand or alter the type,
amount, purposes, or conditions pertaining 1o Corcoran’s use of union leave
beyond the parameters of the contractusl provisions pertaining to union leave {as
mterpreted and applied in practice). The meaming of those provisions, the
specific extent and conditions under which the State must provide Corcoran with
union leave, the concomitant case Ioad relief and/or LTE coverage that the Siate
must provide Corcoran pursuant to the Arrangement, and whether the State has
just cause for disciplining Corcoran for the type, amount, or manner of his
using union leave, are all matters appropriately left to the parties’ negotiations,
grievance, and discipline procedures.

23.  Corcoran's performance of WSEU-related activities during work
time focusing on LMC efforts and collective bargaining related duties, including
contract administration, is lawful, concerted activity, provided it remains within
contractual/mutually-agreed parameters.

24, DOC’s and the State’s administrative eiforts to assign Corcoran
case load duties were aimed at enforcing Corcoran’s performance of the duties
of his State position, and/or at effectuating the State’s and DOC’s good faith
(though mistaken) belief that the Arrangement was not an enforceable
agreement. These efforts were not undertaken in retaliation for Corcoran’s
lawful, concerted activity in pursuing a previous prohibited practice complaint
before the Commission or atherwise engaging in lawful, concerted activity.

" Bath the Union and the State have challenged certain aspects of the Examiner’s Finding of Fact 21, The Union
contends that the Examiner improperly found that the Arrangement contemplared Corcoran spending no more than
50% of his time on union duties. We do not see thar the Examiner made 3 finding of fact 10 that effecr. The
Examiner found in Finding of Fact 21 that the Arrangement did not contemplate the State using an LTE in excess
af 1043 hours in any 26-week pay period, {emphasis supplied). This finding s accurate. However, neither we
noy the Examiner have found that the Arrangement required any necessary relatiopship between the amount of
LTE coverage per s¢ and the amount of approved unlon leave/case load relief for Corcoran. To the contrary, the
Examiner found, and we agree, that the Arrangement did not esmblish mininnum or maxiom Hmits for either
union leave or the concomitant case Joad relief. Those amounts would be 2 function of how the parties interpreted
ardd applied the collective bargaining agreament's leave provisions and are beyond the province of the
Commission in the instant case. See Examiner’s Conclusion of Law 4 and our Finding of Fact 22. The State, for
its part, has challenged the Examiner’s characterization tn Finding of Fact 21 that the Arrangement was
“mutually-understood,” since, in the State’s view, only OZER had authority to peach “motual” understandings of
this nature, and here the Arrangetent was made with DOC, not OSER. This is primarily a lezal argiment and is
addressed as such in the Memeorandum that accompanies this Order,
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- 25.  The State and the WSEU have negotiated contractual language
governing the purposes for and conditions pertaining to upion leave. The
parties” collective bargaining agreement includes a grievance procedure that
applies to the contractual language governing union leave, that culminates in
final and binding arbitration, and that was intended to be the exclusive means of
enforcing the agreement.

C. The Bxémiﬁef’s Conclusions of Laﬁ 1 and 2 are affirmed.

The Examiner’s Conclusion of Law 3is mod:ﬁad as faﬁmws and as modified is
affirmed:

3 The Respondent’s memoranda of Jaguary S5,- 2005, and Jamiary 7,

2003, and their atternpts to restrict PSS stewards fo activities are matters that are

- properly addressed under the grievance procedure inn the collective bargaining

agreement and did not interfere with, restrain, or cgerce employees in the

exercise of their rights guaranteed in Sec. 111.82, Stats., in violation of
Sec. 11,84(1)(a), Stats.

E. The Examiper's Conclusion of Law 4 is 5@.1: asxde and the following Conclusion
of Law 4 ig made:

4, Respondent’s remmciation of the Arrangement effective September 2004
- violated the Respondent’s duty to bargain in good faith and renounced a
collective bargaining agreement, thereby violating Secs. 111.84(1)(d)

and (g}, Stats., and, derivatively, Sec, 111.84(1)a), Stats.

E. The Exan_ﬁner’s Conctusion of Law 5 is reversed and the folowing Conclusion
of Law 5 is made:

5. The Respondent’s efforts to end the Arrangement, impose a case load
upon Corcoran inconsistent with the Arrangement, and cease deploying
an LTE consistent with the Arrangement were not motivated by hostility
toward his lawful, comcerted activity and did not violate
Sec. 111.84(1)(c), Stats. '

G. Paragraph 1 of the Examiner’s Order is set aside and the following Order is

made: .

" 1. Those portions of the complaint alleging an independent violation
of Sec. 111. 84(1)(a), Stats., and/or a violation of Sec. 111.84(1)c), Stats., are
dismissed.

H. Paragmphs 2 and 3 of the Examiner’s Order are modified and consolidated as
set forth below, and, as modified, are affirmed:

2. To remedy its violations of Secs. 111.84(1}d) and (e}, and, derwanveiy,
(a), Stats., the State shall immediately:
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Cease and desist from refusing to comply with the Arrangement

until such time as it is eliminated or modified by mutual
agreement.

Take the following affirmative action which will effectate the
policies and purposes of SELRA:

1.

Restore the Atrangement consistent with the parameters

set forth in Findings of Fact 2] and 22, above;

Notify all employees in the Department of
Corrections who are members of the bargaining
umt represented by Local 2748, by posting in
conspicnous  places in  offices where such
employees are employed, copies of the Notice
attached hereto and marked *Appendix A.” This
notice shall be signed by the Secretary of the
Department of Corrections, and shaill be posted
immediarely upon receipt of a copy of this Order
and shall remain posted for a period of tharty (30)
days thereafier. Reasonahle steps shall be taken by
the Respondent to insure that this Netice is not
altered, defaced or covered by other material.

Notify the Wisconsin Ewployment Relations
Comznission withins twenty (20) days following the
date of this Order of the steps taken to comply
herewith.

Given under our hands and seal at the City of Madison, Wisconsin, this 12" day of September,

2007.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

Judith Neumann /s/

Judith Neumari, Chair

Susan J. M. Bauman /s/

Susan J. M. Bauman, Commissioner

I concur.

Payl Gordon /s/

Paul Gordon, Comumissioner
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APPENDIX "A"

NOTICE TO ALL EMPLOYEES OF THE WISCONSIN
DEPARTMENT OF CORRECTIONS WHO ARE REPRESENTED
BY LOCAL 2748, WSEU, AFSCME, COUNCIL 24

Pursuant to an order of the Wisconsin Employment Relations Commission, and in order to
effectuate the purposes of the State Fmployment Labor Relations Act, we hereby notify our
employees that: o . .

WE WILL NOT RENOUNCE agreements between the State of Wisconsin and
Wisconsin State Employees Union (WSEU), AFSCME Council 24, Local 2748,
including ‘the arrangement whereby Local 2748 President Thomas Corcoran was
provided a reduced case load and the deployment of L TEs to cover portions of said case
load, to accommodate his use of legitimate coptractual union leave, or otherwise
interfere with our employees’ rights to engage in lawful, concerted activity, in violation
of Secs. 111.84(1)(d), (&), and, derivatively, (a), Stats.

STATE OF WISCONSIN
DEPARTMENT OF -CORRECTIONS

By:  Secretary, Department of Corrections ) Date

THIS NOTICE WILL BE POSTED IN THE LOCATIONS CUSTOMARILY USED FOR
POSTING NOTICES TO EMPLOYEES FOR A PERIOD OF THIRTY (30) DAYS
FROM THE DATE HEREOF., THIS NOTICE IS NOT TO BE ALTERED DEFACED,
COVERED OR OBSCURED IN ANY WAY.
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Department of Corrections

MEMORBRANDUM ACCOMPANYING ORDER

Summary of the Facts

The Examiner’s Findings of Fact have been largely affirmed; they are summarized here
to provide context for the discussion that follows.

Local 2748 represents the Professional Social Services (PSS) bargaining nnit of State
employees, comprising approximately 3,000 employees working in several State departments
and in locations peographically spread throughout the State. The bargaining unit includes the
probation and parole officers whoe work for the Division of Community Corrections (DCC)
within the Department of Corrections (DOC), including Thomas Corcoran, who works in the
DCC’s Beaver Dam office. Corcoran has held the position of state-wide president of Local
2748 since 1996 (except for brief period in late 2004 while the election results were in
dispute). The Local is divided into 15 geographical chapters, each of which has four efected
officers, and also appoints some 130 stewards state-wide to assist bargaining unit members in
grievances and contract administration.

Probation and parole officers are generally assigned a case load of individual offenders
who are have been released from incarcerstion by means of parole or probation. Handling
such a case load requires regnlar availability for scheduled supervisory appointments both
within and outside the office as well as availability for upanticipated incidents or needs
involving the assigned offenders. Given the size and geographical dispersion of Local 2748’
bargaining unit and the substantial union leave during the work day associated with Corcoran’s
legitimate/approved duties as Local 2748 President, Corcoran, who had a very good
employment record, had difficulty handling a normal case load almost from the outset of his
tenure as president. These difficulties increased considerably in the late 1990°s and early
2000’s, when Corcoran’s DCC managers Tound it appropriate and beneficial to the conduet of
State business to provide him increasingly expansive leave because they found him to be
skiliful i facilitating resolution of work place disputes especially in connection with the State's
labor-management cooperation (LMC) program. As a result, however, Corcoran’s inmnediate
supervisor in the Beaver Dam office and his co-workers there bore the brunt of his
unavailability. During the late 1990°s, Corcoran’'s managers continually agitated to higher
officials within DOC for the ability to provide Corcoran substantial and acknowledged case
load relief which would be accommodated by an additional LTE employee assigned to the
Beaver Dam office.? Corcoran also continually urged Martin Beil, Executive Director of the
parent union, WSEU, to pursi:le such official accommodation of his (Corcoran’s) nnion leave.

* LTE's have customarily besn vsed to cover the prolonged absences of key union offizials, mneluding Coreoran,
during successor coniract negotiations,
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In June 1999, while Beil and DOC Secretary Jon Litscher were driving together to a
State function, Litscher mentioned that DCC roanagers had expressed a desire to have
additional supervisory positions to provide training for DCC agents. Beil mentioned the
ongoing problems with Corcoran’s case load. The two officials reached an agreement such
that three vacant bargaining unit positions would be refnoved from the unit and made into
supervisory positions to provide agent training, in exchange for which DOC would provide an
additional LTE to the Beaver Dam office to facilitate giving Corcoran case load relief. While
some DOC managers had the impression that Corcoran’s union leave would average out to
approximately half time, since that is the amount of time one LTE position could provide
substitute coverage, the record does not reflect an agreement regarding minimum.or maximmum
amounts of case load relief or union leave Corcoran would be permitted nor any limit on the
duration of the arrangement, The arrangerment was not designed to give Corcoran more leave,
whether paid or unpaid, than the contract provided, nor to medify contractal conditions (such
as notice) applicable to upion leave. As the Examiner stated, “This rough understanding
freferred to as the Arrangement] reflects the parties” presuraption that tbe details necessary to
make it work would be handled locally, by Corcoran and his supervisors.” The agreement was
not rednced to writing. Officials of the Office of State Employment Relations (OSER) were
not aware of the Arrangement until some tirne in late 2003 or early 2004. After learning of the
Arrangement, OSER did pot act to terminate it until February 2005.

‘ By at least mid-2001, if not earlier, the Arrangement, as implemented by Corcoran’s
DCC managers, operated to relieve him of any case load duties - in terms of offenders
assigned to him - because such duties could not be carried out properly given Corcoran’s
extensive approved absences from the office for union duties, Corcoran was assigned various
non-recurring duties that he could perform on an ad hoc basis while in the office, such as in-
take and unscheduled visits from offenders or individuals associated with their parole/probation
needs. While his leave records indicate that his union leave averaged about 50% over the
course of several years, fhere were periods of time when it approached or reached 100%. In
addition, when Corcoran was in the Beaver Dam office, he frequently was on the.telephone
regarding voion business,

Since the additional LTE could not absorb all of what would have been Corcoran’s case
load, the Arrangement caused coverage difficulties for the manager of the Beaver Dam office,
Elmper Karl, and was a continual source of friction within that office. Karl was also
Corcoran’s immediate suparﬂsa}:‘ The record reflects frequcnt commmncatlon over the years
between Karl and his superiors about the amount of Corcoran’s leave and what effect it was
having on the kinds of work load Karl could appropriately assign to Corcoran. Karl's
immediate superior until January 2003 was Allan Kasprzak, who directed Karl to implement
the Arrangement in a way that maximized Corcoran’s availability for various union-related
duties, especially LMC, during the work day. After Kasprzak retired, and in response to state-
wide pressure to ¢ut LTE utilization, Karl increased his efforts to assign Corcoran some level
of case load and/or to eliminate the LTE position associated with the Arrangement. Owing 10

Beil’s intervention with DOC managers, Karl's efforts were not successful.
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While Karl was plainly imritated by the Arrangement over the years, and while he
attemnipted from time to time to increase Corcoran’s work load, Karl’s day to day interactions
with Coreoran apparently were friendly until the events giving rise 1o this case, ie.,
approximately September 2004. Until then, the record reflects no efforts on the part of State
officials, ncluding Kard, to limit or condition Corcoran’s use of won leave.

During 2002 and 2003, WSEU prosecuted an unfair labor practice case before the
Commission challenging certain actions DOC managers had taken against Corcoran for the
manner in which he had handled a sitiation involving a sexual harassment claim brought by
ane bargaining unit member against another unit mermber. In August 2003, the Commission
Examiner issued a decision holding in favor of WSEU and Corcoran {Dec. No. 30340-A). A
conple of weeks later, in early September 2003, Karl attempted to impose certain work load
responsibilities on Corcoman.  Beil learned of this attempt at about the same time that he
learned that DCC managers were considering removing LTE coverage for Corcoran’s case
load. Beil intervened with DOC management, and the Arrangement remaiped intact. Kartl was
not involved in the litigation culminating in Dec. No. 30340-A, and only vaguely aware of its

1ssuance or import at the time he attempted to impose the additional work load in September
2003,

OSER sought review of the Examiney’s decision in the sbove-described unfair labor
practice case. While OSER officials had become aware of the Arrangement at some point
during the above-mentioned Iitigation and had formed a belief that the Arrangement was
inappropriate, OSER intentionally refrained from taking action pending the final outcome of
the litigation in order to avoid an appearance of retaliation. In July 2004 the Commission
issued a decision largely atfirming the Examiner (Dec. No. 30340-B), after which the parties
engaged in some further skivmishing over the scope of the Commission’s remedy. The
litigation ended with the Commission’s supplememal decision issued on Jamumary 10, 2005
(Dec. No. 30340-C).

In the meantime, Corcoran ran for reelection as President of Local 2748 and appeared
to have been defeated when the votes were counted on Septerber 15, 2004, Karl and other
State officials 1ook this circumstance as a green light to restore Coxcoran to a regular case
load. Because Corcoran had not handled that work for several years, Karl and Corcoran
arranged for Coycoran to take a multi-day refresher couyse in agent training. Karl also
assigned Corcoran a relatively limited work load during this period of time. In addition to the
scheduled training days, Corcoran had also scheduled considerable vacation time during the
fall of 2004 and, after his election defeat, added more vacation time, all of which was
approved by Karl. During this period of time, Corcoran and members of Local 2748
suceessfully challenged the faimess of the union election results. In the re-run election, tallied
on December 17, 2004, Corcoran emerged as the victor and reassumed his duties as union
president. For all these reasons, Corcoran was not available for much work in the Beaver
Dam office through the remainder of 2004.
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The conflugnce of events during the fall of 2004, set forth in the preceding paragraph,
brought to a boil the long-simmering friction between Karl’s work-related interests and
Corcoran’s union-related interests and uliimately led to the instant case. On September 28,
2004, Corcoran left the Beaver Dam office to handle two Union representational mafters in
Sheboygan, one of which was also attended by Karl on behalf of manpagement. -Karl
questioned whether Corcoran was entitled to handle these duties, since he. was no longer
President, and Corcoran refused to answer without having a representative present. Karl
refused to approve a portion of Corcoran’s leave for Sepierber 28 and instigated a follow-up
letter from DCC manageroent stating, inter alia, “Since your name is not on a list of appointed
stewards, we expect you will not be performing any more steward activities unless or until we
receive official notification. from the 2748 leadership.” Karl contimied to chafe at what he
viewed ag Corcoran's contimied indifference to his work-related duties; Corcoran continued to
chafe at what he viewed as Karl's improper attempts to lixnit his lawful unjon actmty

On December 15, 2004, Karl sent Corcoran 4 memorandum seeking an explanaum
from Corcoran about why he did not return to work in what Karl viewed as a timely fashion
from certain unpion activity on November 9, December 8, and December 9. In an e-mail that
Karl viewed as insubordinate, Corcoran stated (in part), “If you believe that any of my
activitles have risen to the level of potential work-rule violations, please conduct a proper
investigation, including formal notice to me and to the union. ... I bave no obligation to
respond in writing fo the scepario that you bave characterized ...." On December 20,
Corcoran notified the office that he would be taking unpaid union leave to have a union
telephone line instalied in his home and did not report to the office that day. On December 23
Karl demanded an explanation of the December 20 absence and also questioned Corcoran
about his case load duties. By then Corcoran had been re-elected President and stated that he
viewed the Arrangement as still being in effect, including the case load relief. Karl responded,
“What Arrangement?” On December 30, Corcoran left Karl a voice message stating that he
(Coreoran) would be out of the office “on union business” on January 3 and 5, 2005, Karl
viewed this notice as inadequate.

On January 5, Karl sent a directive to Corcoran that is set forth in full in paragraph 13
of the Examiner’s findings. In sum and substance it directed Corcoran to provide Karl with at
least 10 calendar days’ advance notice (“written when required by the contract”) of any “union
related activities” and to obtain written prior approval from Karl before representing other upit
members in grievances or investigatory imeetings. The memo also directed Corcoran to
provide various details about such representational activities, such as location, duration, and
specific purpose, so that Karl could “evaluate and respond” to the requests. The memo also
stated that, “When yon are not attending approved union activities, you are expected to
perform your full-time duties as-a Probation and Parole Agent.” These requirements had not
been apphed 10 Corcoran previously or to other Local 2748 stewards or officials.

Aﬁer Corcemn eomplamed 1o Sherri Hams, DOC’s Employment Relations Section
Chief, about being subjected to greater restrictions than other stewards, she decided it was an
opportunity to establish some guidance and uniformity in handling requests for union leave.



